
Patent Protection 
and Patent Trolls

Which should you care about?



Okay patents, trademarks, 
copyright, which is which
Copyrights - protects “original works of authorship”.

Trademarks - protects marks that identify your brand. 

Patents - protects inventions from being exploited by others



What does a patent get me

Patents are government-granted rights to exclude others 
from using your invention.

The deal: you give the public full disclosure of what you 
invented ---> you get to exclude others for 20 years from the 
filing date of your application.

The requirements to obtain a patent are defined by statute.



Patent requirements: Utility

35 U.S.C. 101: 

“Whoever invents or discovers any new and useful process, 
machine, manufacture, or composition of matter, or any new 
and useful improvement thereof, may obtain a patent[.]”



Patent requirements: Utility

This is a pretty low bar. Inventions with subjectively low utility 
like toys can be patentable. 

There are additional limitations. You can’t get a patent for:

- Laws of nature
- Natural phenomena
- Abstract Ideas

This area of law is constantly evolving. 



Examples of patentable subject 
matter
Biotechnology:

Ok: Human-made organisms (Diamond v. Charkabarty)

Not ok: Naturally-occuring DNA segment (AMP v. Myriad)

Software: 

Maybe: methods of conducting business, like financial hedging 

strategies (Bilski v. Kappos). But not the strategies themselves.



Landmark decision: Alice 

A recent Supreme Court decision changed the landscape for 
patentability. 

Before Alice, it was much easier to get patents on trivial 
improvements or broad concepts. 

Alice reined in patent protection by imposing stricter 
requirements on patentability. 



1. Ask if the invention is for an ineligible category: abstract 
idea, natural phenomenon, law of nature. If so then move 
to step 2.

2. Can the otherwise ineligible subject matter be 
transformed into patentable subject matter because of a 
specific implementation

a. Non-conventional

b. Non-generic

Post-Alice patentability 
requirements



This area of law will continue to 
evolve



Warren Buffett on patents



Musk’s response



So what can you do with a patent

Patents are property. So they can be bought and sold. 

Think of it like virtual real estate. You can carve out virtual 
tracts of property and claim it as yours. 

And if you don’t have any further use for it, you can sell it. 



Enter patent trolls

Patent trolls, or non-practicing entities, acquire patents and 
then enforce them against other companies.

How do you enforce a patent? Send a letter and state that you 
believe that entity is infringing on the patent.

So it must stop using that technology or pay a license.



Patent litigation

Anyone with a patent can sue a potential infringer in federal 
court. 

If you are strapped for capital, plaintiff’s patent firms can 
litigate for a cut of the proceeds, often 25%-33%. 

Or you can find a litigation finance entity to finance the 
litigation. 



Patent litigation takes a long time

Compared to other commercial disputes, litigation takes a 
long time to resolve.

The court must make a determination as matter of law about 
the scope of the claims. 

Other issues like the validity of the patents are typically in 
play as well. 



Patent litigation is expensive

A case taken all the way through trial will typically cost at 
least $2 million. 

But the USPTO has offered a new, streamlined means of 
disputing the validity of patents through inter partes review.

This can cost perhaps $500,000 to resolve. But the scope of 
the grounds for challenge is narrower, and there are 
limitations on the information you can use.  



So where do patent trolls come 
from?
Some simply acquire patents from operating entities. IBM has 
sold numerous patent portfolios to patent assertion entities. 

Others used to have operating businesses that fell out of 
favor. 

Remember Blackberry? 





Even universities assert patents...



CMU won a record-setting sum



So what do I do if I get a letter 
saying I infringe?
Don’t panic. 

The letter will likely include a detailed “claim chart” going 
through their patent claims and how they map onto your 
product.

In many cases, they’re simply wrong. Talk to a qualified 
attorney with experience handling patent disputes on a 
response.


