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CMU’s Presentation on Marvell’s Motion 
for Judgment as a Matter of Law, New Trial 

and/or Remittitur with Respect to Damages - Dkt. 807

May 1-2, 2013
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Overview

 CMU’s patented methods are extremely valuable
to Marvell

 Marvell infringed on a massive scale

 Marvell reaped enormous profits from its infringement

 The law requires the damage award to fully reflect
the value of Marvell’s infringement

 Marvell attempts to shift focus away from the value 
of its infringement

Case 2:09-cv-00290-NBF   Document 874-5   Filed 05/03/13   Page 3 of 24



3

Overview

Substantial Evidence Supports the Damage Award

Marvell’s Attacks On The Number Of Accused Chips 
Used In The U.S. Are Irrelevant, Waived And Baseless

Marvell Is Not Entitled
To A New Trial Or Remittitur

Substantial Evidence Supports the
$0.50 Royalty Rate 

Power Integrations Supports the Verdict

Case 2:09-cv-00290-NBF   Document 874-5   Filed 05/03/13   Page 4 of 24



4

Issues Addressed

Marvell’s Attacks On The Number Of Accused Chips 
Used In The U.S. Are Irrelevant, Waived And Baseless

Marvell Is Not Entitled
To A New Trial Or Remittitur

Substantial Evidence Supports the
$0.50 Royalty Rate

Power Integrations Supports the Verdict

Substantial Evidence Supports the Damage Award
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Marvell falls well short of meeting the strict 
standards of Rule 50

Substantial Evidence Supports the Damage Award

JMOL “should be granted only if, viewing the evidence in the light 
most favorable to the nonmovant and giving it the advantage of 
every fair and reasonable inference, there is insufficient evidence 
from which a jury reasonably could find liability.”
Lightening Lube, Inc. v. Witco Corp., 4 F.3d 1153, 1166 (3d. Cir. 1993)

JMOL “should be granted only if, viewing all the evidence which 
has been tendered and should have been admitted in the light most 
favorable to the moving party opposing the motion, no jury could 
decide in that party’s favor.”
Walter v. Holiday Inns, Inc., 985 F.2d 1232, 1238 (3d Cir. 1993)

In considering a JMOL motion, the Court “may not weigh the 
evidence, determine the credibility of witnesses, or substitute 
[its] version of the facts for the jury’s version.”
Agrizap, Inc. v. Woodstream Corp., 520 F.3d  1337, 1342 (Fed. Cir. 2008) 
(quoting Lightning Lube, Inc. v. Witco Corp. 4 F.3d 1153, 1166 (3d Cir. 1993))
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CMU is entitled to a reasonable royalty based on the 
value of Marvell’s infringing use of CMU’s invention

Substantial Evidence Supports the Damage Award

35 U.S.C. §284 provides, in relevant part: 

“[T]he court shall award the claimant damages adequate to 
compensate for the infringement but in no event less than a 
reasonable royalty for the use made of the invention by the infringer.”

“When considering the amount of a use-based reasonable
royalty ‘adequate to compensate for the infringement,’ a jury 
may consider… the value of the benefit conferred to the 
infringer by use of the patented technology.”
Powell v. Home Depot U.S.A., Inc., 663 F.3d 1221, 1240 (Fed. Cir. 2011)
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Marvell’s sales are a proper measure of the value of 
its infringing use

Substantial Evidence Supports the Damage Award

When infringement includes “use of the claimed process, whatever may 
have been the product resulting from that use,” and where there was 
evidence that the infringer would have to “get out of the market” if it could 
not use the patented technology, a reasonable royalty “may, for example, 
be measured as a percentage of [the infringer’s] gross or net profit dollars,
OR as a set amount per infringing plate sold, OR as a percentage of the 
gross or net price received for each infringing [product].”
Fromson v. Western Litho Plate and Supply Co., 853 F.2d 1568, 1577-1578 (Fed. Cir. 1988); see also 
Mars, Inc. v. Coin Acceptors, Inc., 527 F.3d 1359, 1366 (Fed. Cir. 2008) 

“[A]n adequate damages award depends on the unique economic 
circumstances of each case,” and the “trial court has discretion to …
choose a methodology to calculate damages.”
Minco, Inc. v. Combustion Eng’g, Inc., 95 F.3d 1109, 1118 (Fed. Cir. 1996)
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Substantial Evidence Supports the Damage Award

The hypothetical negotiation allows for consideration of the 
“extent to which the infringer has made use of the invention”
and consideration of “any evidence probative of that use.”
Georgia Pacific Corp. v. U.S. Plywood Corp., 318 F. Supp. 1115, 1120 (S.D.N.Y. 1970)

“[O]ne of the simplest ways to determine the value of an 
infringer’s use of a patented method during research is 
to ascertain how many sales were made based upon that 
infringing use.”
Dkt. 672 at 5 (citing Lucent Techs., Inc. v. Gateway, Inc., 580 F.3d 1301, 1324 (Fed. Cir. 2009))

Marvell’s sales are a proper measure of the value of 
its infringing use
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Substantial Evidence Supports the Damage Award

Unlike Marvell, the Court correctly described CMU’s
damages theory

Dkt. 672 at 5 n. 12

CMU proved its damages case
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Substantial Evidence Supports the Damage Award

Jury Instructions 
12/21/12 Tr. at 81:7-11

Jury Instructions 
12/21/12 Tr. at 63:1-6

The Court instructed the jury to focus on Marvell’s 
U.S. conduct

CMU proved its damages case
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Substantial Evidence Supports the Damage Award

“[T]he almost invariable assumption of the law [is] that 
jurors follow their instructions.”
Shannon v. United States, 512 U.S. 573, 585 (1994)

The Court “must assume that the jury properly confined 
its analysis and ultimate finding of liability to the 
instructions given …”
z4 Techs. v. Microsoft Corp., 507 F.3d 1340, 1356 (Fed. Cir. 2007)

The Court instructed the jury to focus on Marvell’s 
U.S. conduct

CMU proved its damages case
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Substantial Evidence Supports the Damage Award

P-198

Marvell’s U.S. use of CMU’s patented method during the 
sales cycle is a prerequisite to sales

CMU proved its damages case

Successful participation in the sales cycle is necessary.
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Substantial Evidence Supports the Damage Award

Dr. Bajorek, 12/4/12 Tr. at 72:11-16

Marvell’s U.S. use of CMU’s patented method during the 
sales cycle is a prerequisite to sales

CMU proved its damages case

Marvell had to use CMU’s patented method
during the sales cycle.
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Dr. Bajorek, 12/4/12 
Tr. at 67:5-14

Substantial Evidence Supports the Damage Award

Marvell’s U.S. use of CMU’s patented method during the 
sales cycle is a prerequisite to sales

CMU proved its damages case

Marvell’s sales cycle is “winner take all.”
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Substantial Evidence Supports the Damage Award

P-Demo 8 at 6; 
Dr. Bajorek, 12/4/12 
Tr. at 69:15-70:10

Marvell’s U.S. use of CMU’s patented method during the 
sales cycle is a prerequisite to sales

CMU proved its damages case

Marvell’s sales cycle is “winner take all.”
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Substantial Evidence Supports the Damage Award

Stipulation, 12/21/12 Tr. at 50-53

Marvell’s sales cycle occurred in the United States; 
Marvell stipulated that:

 The Accused Products were “researched, designed 
and developed” in the U.S.

 Marvell’s management, strategic decisions and 
most business activities occur in the U.S.

 Marvell’s system and design teams are located 
in the U.S.

 Marvell’s management operations group, 
which supports R&D, is in the U.S.

CMU proved its damages case
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Substantial Evidence Supports the Damage Award

Stipulation, 12/21/12 Tr. at 50-53

CMU proved its damages case

Marvell’s sales occurred in the United States; 
Marvell stipulated that:

 Marvell’s headquarters and principal place of business
is in the U.S.

 Almost all sales and marketing management personnel
for read channel products are in the U.S.

 Sales decision-making for read channel products is 
conducted in the U.S.

 Messrs. Armstrong and Brennan, located in the U.S.,
are knowledgeable about sales, their sales and marketing 
management functions are essential to ongoing sales

 Almost all design, development, sales and marketing, and 
operation documents are in the U.S.
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Substantial Evidence Supports the Damage Award

Dr. Armstrong, 
JX-C at 212-213

Marvell’s sales occurred in the United States

CMU proved its damages case

Marvell “closes the deal” in the United States.
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Substantial Evidence Supports the Damage Award

Dr. Bajorek, 
12/4/12 Tr. at 107

Dr. Bajorek, 
12/4/12 Tr. at 72

CMU proved its damages case

Dr. Bajorek confirmed that Marvell’s sales cycle and
sales occurred in the United States.
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Substantial Evidence Supports the Damage Award

Jury Instructions, 12/21/12 Tr. at 62:16-25 Jury Instructions, 12/21/12 Tr. at 75:8-18

CMU proved its damages case

The jury found that Marvell’s sales take place
in the United States.
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Dr. Bajorek, 12/4/12 
Tr. at 73:16-24

Substantial Evidence Supports the Damage Award

Use of CMU’s patented method was a
matter of “life or death.”

CMU proved its damages case

Marvell would not have made any sales if it had not used 
CMU’s patented method in the United States
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Substantial Evidence Supports the Damage Award

P-285

CMU proved its damages case

Marvell would not have made any sales if it had not used 
CMU’s patented method in the United States

Marvell had no alternatives to CMU’s patented method.
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Substantial Evidence Supports the Damage Award

P-320

Michael O’Dell Email
to Bill Brennan

CMU proved its damages case

Marvell would not have made any sales if it had not used 
CMU’s patented method in the United States

CMU’s patented method was “must have.”
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