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Compelling Evidence Supports the
Jury’s Finding of Subjective Willfulness

12/21/12 Tr.
at 57:4-7

12/21/12 Tr.
at 59:20-60:2

Credibility is for the Jury

Case 2:09-cv-00290-NBF   Document 874-3   Filed 05/03/13   Page 2 of 20



41

The subjective prong does not require that Marvell specifically 
intended to infringe. The only question is whether Marvell knew or 
should have known of the risk of infringement.

Compelling Evidence Supports the
Jury’s Finding of Subjective Willfulness

“Once the ‘threshold objective standard is satisfied, the patentee 
must also demonstrate that this objectively-defined risk … was 
either known or so obvious that it should have been known to 
the accused infringer.’”
Bard Peripheral Vascular Inc. v. W.L. Gore & Assocs., Inc., 682 F.3d 1003, 1005 (Fed. Cir. 2012) 
(quoting Seagate, 497 F.3d at 1371)

Marvell knew or should have known of the risk
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 Marvell was aware of CMU’s patents

 Marvell was (at best) indifferent to CMU’s rights

 Marvell’s need for the CMU invention was “life or death”

 Marvell admitted it constantly uses the Kavcic “gold standard”

 Marvell copied the CMU invention set out in the asserted claims

 Marvell never got an opinion of counsel

 Marvell never took any remedial action to avoid CMU’s patents

Compelling Evidence Supports the
Jury’s Finding of Subjective Willfulness

The evidence showed (and the jury was entitled to believe) that:









Marvell knew or should have known of the risk
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 Marvell’s executives did not care a whit about CMU’s patents 
Mr. Doan, Marvell’s Vice President at the time testifying: “I don’t have
any particular feeling about Kavcic’s patent”
JX-D-1 at pp. 5-6 

Mr. Doan admitted that he never read the CMU patent, did not instruct his engineers 
to do so, and did not consult counsel
JX-D-1 at pp. 3-6

 Mr. Burd failed to read the claims as MNP development 
got underway

Q. You never read the claims; did you?
A. No, in this particular instance, no, I did not…. 
Q. In January, 2002, you kept going with your MNP development;

isn’t that true, sir?
A. Yes, that is correct.
12/17/12 Tr. at 169:12-170:5, see also id. at 174:6-9

Compelling Evidence Supports the
Jury’s Finding of Subjective Willfulness

Despite repeated notifications, Marvell was (at best) 
indifferent to CMU’s patents

Marvell knew or should have known of the risk
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Compelling Evidence Supports the
Jury’s Finding of Subjective Willfulness

 Dr. Wu never read the file histories 
Dr. Wu testified (in chambers) that he had extensive knowledge 
of intellectual property rights and patents long before Marvell 
started to infringe
12/13/12 Tr. at 6:19-23, 18:15-25, 28:16-29:22, 30:21-31:7

Q. Dr. Wu, have you ever read the file history of the Kavcic patents?
A. … What – when I read his patent, I think I noticed the filing date; 

but I didn’t know – I didn’t read the history
12/13/12 Tr. at 73:5-18

Despite repeated notifications, Marvell was (at best) 
indifferent to CMU’s patents

Marvell knew or should have known of the risk
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Compelling Evidence Supports the
Jury’s Finding of Subjective Willfulness

 CMU’s “must have” evidence was compelling

 Marvell’s iterative “coffee warmer” was a “lost cause”

 CMU’s invention was “must have” technology and 
“life or death” for Marvell

 In 2007, Marvell called CMU’s invention “a must”

 In 2008, Marvell stated that CMU’s invention 
“helped establish Marvell as the market leader”

The evidence of Marvell’s motive to infringe was compelling –
the jury was entitled to believe that Marvell’s need for and use 
of the CMU invention was a matter of “life or death”

Marvell knew or should have known of the risk
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Compelling Evidence Supports the
Jury’s Finding of Subjective Willfulness

P-1
12/3/12 Tr. at 106:8-18

 Marvell’s MNP (“Simplified Kavcic PP”)
circuit was a “cut and paste”
from the CMU patents

P-Demo 7 at 47

The jury was entitled to find that 
Marvell copied

Marvell knew or should have known of the risk
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Compelling Evidence Supports the
Jury’s Finding of Subjective Willfulness

P-280P-196

 Burd’s “MNP” was named after Dr. Kavcic
(“Simplified Kavcic PP”)

Greg Burd’s Lab Notes Greg Burd’s Write Up on MNP

The jury was entitled to find that Marvell copied

Marvell knew or should have known of the risk
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Compelling Evidence Supports the
Jury’s Finding of Subjective Willfulness

12/3/12 Tr. at 135:23-136:7

 Using Marvell’s documents and admissions, Dr. McLaughlin 
showed the jury that the NLD is “the original structure that 
Kavcic proposed in his paper”

P-366

The jury was entitled to find that Marvell copied

Marvell knew or should have known of the risk
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 Marvell did not intend to infringe 

 Marvell did not copy

 Marvell’s “suboptimal” (less complex/theoretical)
implementation

 Marvell got an opinion (of something)

 Dr. Kavcic’s 2008 article

 CMU’s alleged delay

 Marvell cited the CMU patents in its ’585 patent

Compelling Evidence Supports the
Jury’s Finding of Subjective Willfulness

All of Marvell’s arguments go to the weight of the evidence:

Marvell’s claim of “good faith” is baseless
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Compelling Evidence Supports the
Jury’s Finding of Subjective Willfulness

12/17/12 Tr. 178 at 3-21

The jury was entitled to discredit 
Mr. Burd’s testimony that the 
letters “bmVit” did not mean 
“branch metric viterbi”

P-108 at p. 5

Marvell’s claim of “good faith” is baseless
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Marvell’s Conduct Warrants Enhanced Damages
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The Read factors all support a substantial
enhancement of damages in this case

Marvell’s Conduct Warrants Enhanced Damages

 Copying

 Investigation and good faith defense

 Litigation conduct

 Size and wherewithal of the infringer

 Closeness of the case

 Duration of misconduct/Remediation

 Motivation for harm

 Concealment

The Read factors









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Marvell copied three times

Marvell’s Conduct Warrants Enhanced Damages

P-196 P-280

 Marvell cannot escape a copying claim based on its deliberate 
ignorance of the claims and file history

 Marvell’s MNP was “cut and paste” from the preferred embodiment 
of the CMU patent – which maps to the asserted claims

 Marvell named its so called “fundamentally different approach”
after Dr. Kavcic, but hid that fact from him

The Read factors all support a substantial
enhancement of damages in this case
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Duration of misconduct/remediation

 Marvell’s present remediation claim is disingenuous

Marvell’s Conduct Warrants Enhanced Damages

The Read factors all support a substantial
enhancement of damages in this case

P-823 at 108 (Ex. G to 2nd Chip 
Stipulation, Design Specification for 
new NLD Chips, dated March 2010)
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Enhanced Damages are Warranted in This Case

The Read factors all support a substantial
enhancement of damages in this case

 Marvell’s present remediation claim is disingenuous

 Marvell introduced at least 51 new NLD chips containing read 
channels designed at least one year after the lawsuit began

Compare 1st Chip Stipulation (Dkt. 194) with 2nd Chip Stipulation (Dkt. 639); 
Marvell still selling chips in red (Dkt. 837-2 at ¶ 9)

Duration of misconduct/remediation
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The Enhancement Should Be Substantial
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The Enhancement Should Be Substantial

No abuse of discretion to treble damages even though 
defendant argued that the case had been a close one
See Johns Hopkins Univ. v. CellPro, Inc., 152 F.3d 1342, 1365 (Fed. Cir. 1998)

The Court has discretion to double or treble
damages in this case

Treble damages was not an abuse of discretion even where 
defendant had independently developed the accused device
See SRI Int’l, Inc. v. Advanced Tech. Laboratories, Inc., 127 F.3d 1462, 1469 (Fed. Cir. 1997)

Doubling damages considered appropriate where jury verdict 
was substantial; “the award is significant, in its own right. 
However, we do not consider the compensatory damages 
award to evidence the jury’s desire to punish defendants.”
See Muniauction, Inc. v. Thomson Corp., 502 F. Supp. 2d 477, 487 (W.D. Pa. 2007) rev’d on other 
grounds, 532 F.3d 1318 (Fed. Cir. 2008)
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Carnegie Mellon University’s Presentation on
Willfulness and Enhanced Damages – Dkt. 790 and Dkt. 805

May 1 – 2, 2013
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