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• CMU Repeatedly Violated This Court’s Clear And Unambiguous Orders In Its Arguments To 

The Jury  

• CMU’s Arguments Were Legally Impermissible 

• CMU’s Arguments Were Completely Contrary To The Evidence 

• CMU Improperly Argued:  

– Marvell Had An Internal Policy That Required A Written Legal Opinion Regarding CMU’s 

Patents 

– Marvell Had Violated This Internal Policy 

– Marvell Had Failed To Obtain A Written Legal Opinion Regarding CMU’s Patents 

– The Jury Should Make An Adverse Inference From Marvell’s Invocation Of The 

Attorney/Client Privilege And Attorney Work Product Doctrine 

– The Jury Should Award Damages So CMU Could Continue Doing Good Deeds For 

Pittsburgh, And To Punish Marvell 

– Imagining That They Themselves Were The Victims Of Identity Theft Would Assist The 

Jury In Their Deliberation  

• CMU’s Misconduct Was Pervasive And Egregious 

• It Is Reasonably Probable—indeed, Likely--that CMU’s Misconduct Influenced The Jury’s 

Verdict 

 

CMU’s Misconduct Mandates a New Trial 

2 
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11/28/12 Tr. (CMU Opening) at 116:12 – 117:2 

CMU Improperly Argued:  

Marvell Had An Internal Policy That Required A Written Legal Opinion Regarding CMU’s Patents 

7 
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12/20/12 Tr. (CMU Closing) at 140:14-141:1 

CMU Improperly Argued:  

Marvell Had An Internal Policy That Required A Written Legal Opinion Regarding CMU’s Patents 
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11/28/12 Tr. (CMU Opening) at 116:12 – 117:2 

CMU Improperly Argued:  

Marvell Had Violated This Internal Policy 
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12/20/12 Tr. (CMU Closing) at 140:14-141:1 

CMU Improperly Argued:  

Marvell Had Violated This Internal Policy 
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12/20/12 Tr. at 142:16-23 

CMU Improperly Argued:  

Marvell Had Violated This Internal Policy 
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12/20/12 Tr. (CMU Closing) at 140:14-141:1 

CMU Improperly Argued:  

Marvell Had Failed To Obtain A Written Legal Opinion Regarding CMU’s Patents 
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CMU Improperly Argued:  

Marvell Had Failed To Obtain A Written Legal Opinion Regarding CMU’s Patents 

15 

Q.  Does Marvell have a policy with respect to how it deals with 
information about patents that may cover some of its 
products? 

A.  Can you be more specific? 

Q. Well, when Marvell identifies a patent that may be relevant to 
some of its products, for example, it’s storage products, does 
it have a policy as to how it addresses that issue? 

A. Any information we might get about patents, either externally 
or internally, the policy would be to send that to legal and to 
have legal analyze the patent and determine what the 
appropriate next step would be. 

12/5/12 Tr. at 252:2-4 (Dep. Clip: 6/23/10 Armstrong Dep. at 294:14-295:18) 
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CMU Improperly Argued:  

Marvell Had Failed To Obtain A Written Legal Opinion Regarding CMU’s Patents 

16 

Q.  Okay. Back in 2002 when you became aware of Dr. Kavcic’s patent,  
did you review the patent at that time? 

A.  I reviewed the patent with our internal patent attorney. 

Q.  At Marvell? 

A.  At Marvell. 

Q.  And who was that? 

THE COURT: Dr. Wu, let me instruct you, to the extent that you talked to 
the attorney about the patent, anything that relates to your 
communications with the attorney, or his or her to you, is privileged, 
and you can’t talk about it. 

Q.  So, you can provide the name of the person? 

A.  Mr. Eric Janofsky. 

 
12/11/12 Tr. (Wu) at 323:9-24 
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CMU Improperly Argued:  

Marvell Had Failed To Obtain A Written Legal Opinion Regarding CMU’s Patents 

17 

7/28/10 Dep. Tr. (Wu) at 23:3-23 
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CMU Improperly Argued:  

Marvell Had Failed To Obtain A Written Legal Opinion Regarding CMU’s Patents 

18 

12/13/12 Tr. (Wu In Camera) at 67:5-25 
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CMU Improperly Argued:  

Marvell Had Failed To Obtain A Written Legal Opinion Regarding CMU’s Patents 

19 

12/13/12 Tr. (Wu In Camera) at 73:21-74:13 
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CMU Improperly Argued:  

Marvell Had Failed To Obtain A Written Legal Opinion Regarding CMU’s Patents 

20 

12/17/12 Tr. (Burd) at 170:1-15 
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CMU Improperly Argued: The Jury Should Make An Adverse Inference From Marvell’s Invocation Of 

The Attorney/Client Privilege And Attorney Work Product Doctrine 

22 

CMU’s Brief On Its MIL To Strike Testimony And 

To Preclude Argument Relating To Marvell’s Pre-

suit Communications With Counsel About The 

Patents-In-Suit at p. 6 (Dkt. 723) 
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12/17/12 Tr. (Greenswag) at 18:11-21 

CMU Improperly Argued: The Jury Should Make An Adverse Inference From Marvell’s Invocation Of 

The Attorney/Client Privilege And Attorney Work Product Doctrine 
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12/17/12 Tr. (Greenswag) at 20:9-19 

CMU Improperly Argued: The Jury Should Make An Adverse Inference From Marvell’s Invocation Of 

The Attorney/Client Privilege And Attorney Work Product Doctrine 
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CMU Improperly Argued: The Jury Should Make An Adverse Inference From Marvell’s Invocation Of 

The Attorney/Client Privilege And Attorney Work Product Doctrine 
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12/20/12 Tr. (CMU Closing) at 140:14-141:1 

CMU Improperly Argued: The Jury Should Make An Adverse Inference From Marvell’s Invocation Of 

The Attorney/Client Privilege And Attorney Work Product Doctrine 
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27 

Judge Fischer, 12/20/12 Tr. at 225:22 – 226:8 

CMU Improperly Argued: The Jury Should Make An Adverse Inference From Marvell’s Invocation Of 

The Attorney/Client Privilege And Attorney Work Product Doctrine 

12/20/12 Tr. at 142:21-23 

Mr. Madison: Your Honor, I object based on the court’s order. 
 

The Court: Sustained. 

 

 

 
 

The Court: I think the argument went overboard in light of the 

Court’s rulings, one.  Number two, as everyone knew from the last 

few days of proceedings in this case and certainly should have 

known at the outset of this case, this issue of advice of counsel was 

a sore point from beginning to end; and to the extent that CMU 

intended to raise this specter in their closing arguments, it should 

have been previewed with the Court.  There was an opportunity 

here, the Court asked were there slides, et cetera, as there have been 

throughout this; there was an objection to showing each other slides 

and the like.  So here we are. 
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CMU Improperly Argued: The Jury Should Make An Adverse Inference From Marvell’s Invocation Of 

The Attorney/Client Privilege And Attorney Work Product Doctrine 

Mr. McElhinny:  And that’s what Mr. Greenswag said. 

 

The Court:  No, he went beyond that.  He basically 
invited the jurors to go through all of the exhibits and 
go looking for a written opinion.  
 

28 

12/20/12 Tr. at 227:16 – 19 
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CMU Improperly Argued: The Jury Should Award Damages So CMU Could Continue Doing Good 

Deeds For Pittsburgh, And To Punish Marvell 

30 

12/20/12 Tr. (CMU Closing) at 149:13-22 
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11/6/12 Court Order on MIL D12 

CMU Improperly Argued: The Jury Should Award Damages So CMU Could Continue Doing Good 

Deeds For Pittsburgh, And To Punish Marvell 

31 
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CMU Improperly Argued: The Jury Should Award Damages So CMU Could Continue Doing Good 

Deeds For Pittsburgh, And To Punish Marvell 

32 

11/28/12 Tr. (Cohon) at 187:7-9 
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11/28/12 Tr. (Cohon) at 188:3-9 

33 

  

CMU Improperly Argued: The Jury Should Award Damages So CMU Could Continue Doing Good 

Deeds For Pittsburgh, And To Punish Marvell 
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11/28/12 Tr. (Cohon) at 188:9-12 
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CMU Improperly Argued: The Jury Should Award Damages So CMU Could Continue Doing Good 

Deeds For Pittsburgh, And To Punish Marvell 
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11/28/12 Tr. (Cohon) at 189:1-6 
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CMU Improperly Argued: The Jury Should Award Damages So CMU Could Continue Doing Good 

Deeds For Pittsburgh, And To Punish Marvell 
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11/28/12 Tr. (Cohon) at 189:12-16 
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CMU Improperly Argued: The Jury Should Award Damages So CMU Could Continue Doing Good 

Deeds For Pittsburgh, And To Punish Marvell 
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12/20/12 Tr. (CMU Closing) at 148:7-11 

37 

CMU Improperly Argued: The Jury Should Award Damages So CMU Could Continue Doing Good 

Deeds For Pittsburgh, And To Punish Marvell 
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38 

12/20/12 Tr. at 161:25-162:4 

 12/20/12 Tr. at 161:7-9 

CMU Improperly Argued: The Jury Should Award Damages So CMU Could Continue Doing Good 

Deeds For Pittsburgh, And To Punish Marvell 
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12/20/12 Tr. (CMU Closing) at 167:21-168:4 

CMU Improperly Argued: Imagining That They Themselves Were The Victims Of Identity Theft  

Would Assist The Jury In Their Deliberation  

40 
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41 

“I am going to sustain the objection, I am going 

to strike the argument.  You cannot put this jury 

in the “Victim’s shoes.”  That’s horn book law.” 

Judge Fischer, 12/20/12 Tr. at 169:15-21 

• Violated this Court’s 11/6/12 Order on MIL D12 (Dkt. 608) 

• No testimony about this argument 

• No nexus to the reasonable royalty  

• Violates the golden rule 
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CMU Improperly Argued: CMU’s Misconduct Was Pervasive And Egregious 

43 

12/20/12 Tr. at 142:21-23 

12/20/12 Tr. at 167:15-19 

12/20/12 Tr. at 169:15-17 

 Re: Opinion of Counsel  

 Re: Chain of Innovation 

 Re: Identity Theft 
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• During the testimony of Dr. Kavcic, CMU admitted that they unilaterally decided to use a previously 

withdrawn, objectionable, demonstrative slide without warning or notice to Marvell counsel, forcing the 

Court to admonish CMU counsel for its “stunt” and warning the parties to “give each other fair warning 

[and] to give [the Court] fair warning.”   

 

• CMU ultimately admitted to this “stunt” but the damage was done: 

44 

“I mean I did it.  I made the choice.  I’m not going to say anybody else did it.  If you want to  
get mad at somebody, get made at me; I did it.  I didn’t say: Oh, I better turn it over.  I’m not  
going to try to play some game here.” 

Id. at 204:17-21 

Mr. Greenswag: 

“I’ll be candid.  Because I didn’t think about it until after lunch.  I said: Hey, I’m going to do this.  I’m 
not making this up.  I did it; all right?”  

Id. at 205:12-14 

Mr. Greenswag: 

Your Honor, I’ve got nothing to add.  I admit it was me.  Did it.  I thought: Hey, it’s here, I’ll – 
 I’ll have him be able to illustrate.  I mean I could have had him draw it, I guess, and that would have 
been just fine.  Mr. Johnson: No, it wouldn’t.” 

Id. at 206:2-7 

Mr. Greenswag: 

11/30/12 Trial Tr. (Kavcic) at 196:1-207:7  
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45 

MS. LAWTON:  Those factors related to Marvell's tax strategy and by using MAPL as a foundry. 
MS. GAY: Objection, Your Honor. 
THE COURT: Side bar. 
(At side bar.) 
THE COURT: Okay. Mr. McElhinny, she got it back to business and what her expertise might be about talking about 

the cost of the chips, but why are we getting into taxes now? That's going to open a big kettle of fish. 

THE COURT: Well, relative to the tax question, it’s objectionable. I so ruled; it's out. 
... 
(In open court.) 
MR. MCELHINNY:  Your honor, I’ll withdraw the question relating to Marvell’s tax issues.  

THE COURT:  After returning to the lectern, I was surprised and disappointed to hear Mr. McElhinny 
say, and I, quote, quote, Your Honor, I’ll withdraw the question relating to Marvell’s tax issues, 
period, end quote. The comment by Mr. McElhinny and the reference by Miss Lawton were highly 
improper.” 

12/7/12 Tr. at 232:1-9 

Id. at 234:12-13 

12/10/12 Tr. at 9:20-25 
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• Starting during CMU’s opening statement, the Court admonished CMU to “[s]tay 

away from the boogieman argument” after its attorneys inappropriately injected 

statements more appropriate for a closing arguments.”   

11/28/12 Trial Tr. at 129:6-7. 

• Furthermore, as a sign of things to come, the Court was forced to issue a limiting 

instruction to compensate for the prejudice suffered by Marvell and remind the jury 

that opening statements are not evidence: 

 

THE COURT: Just let me remind you that we are in the phase of opening statements. This is a 

guide to what the evidence may be. Also remind you of my preliminary instructions. Things can 

change during the course of a trial. So, we're going to let Mr. Greenswag finish up here, and then, 

he'll finish his opening statement, and both as to his opening statement and Marvell's opening 

statement, that will be given by Mr. Madison, same rule applies. These opening statements are not 

evidence. I'm sure, everybody is nodding over there, you've heard this Judge say that now what, 

three, four times. We've got it; right? 

46 

 Id. at 129:21-130:7 
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• CMU Repeatedly Violated This Court’s Clear And Unambiguous Orders In Its Arguments To 

The Jury  

• CMU’s Arguments Were Legally Impermissible 

• CMU’s Arguments Were Completely Contrary To The Evidence 

• CMU Improperly Argued:  

– Marvell Had An Internal Policy That Required A Written Legal Opinion Regarding CMU’s 

Patents 

– Marvell Had Violated This Internal Policy 

– Marvell Had Failed To Obtain A Written Legal Opinion Regarding CMU’s Patents 

– The Jury Should Make An Adverse Inference From Marvell’s Invocation Of The 

Attorney/Client Privilege And Attorney Work Product Doctrine 

– The Jury Should Award Damages So CMU Could Continue Doing Good Deeds For 

Pittsburgh, And To Punish Marvell 

– Imagining That They Themselves Were The Victims Of Identity Theft Would Assist The 

Jury In Their Deliberation  

• CMU’s Misconduct Was Pervasive And Egregious 

• It Is Reasonably Probable—indeed, Likely--that CMU’s Misconduct Influenced The 

Jury’s Verdict 

 

CMU’s Misconduct Mandates a New Trial 

48 
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It Is Reasonably Probable—indeed, Likely--that CMU’s 

Misconduct Influenced The Jury’s Verdict 

 

CMU’s Closing Demo at 135  
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